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#65(L) 10/6/65
Memorandum 65-57
SubjJect: B8tudy No. 65(L) - Evidence Code
'Attaehed t0 this memorandum a.rle the following m‘beria],g.:
Exhibit I (pink) -« hati-r fron Comlssionsr Xeattnge
Exhibit II (yellow) -« htber feon Justice Eaus
Dxhibit IXX {green) -+ extract from liemorandum 5k-29
Exhibit IV {blue} -- letter from Frani: J, Kamne, Jr.
The foregoing paterials present the following policy questions:
1. ©Should the Evidence Code be amesded in the light :-af‘tha suggestions
made? | | | |
2. Are the required amendments of sufficient gravity to varrant the amend-
ment of the code at & special session in 19661 |
EBIe aecond pol:lcy decislon camnot be mde unt:ll the amendmente to be made,
if any, have heen agreed upon. Hence, we proeeed to t'.he suggestions that have
been made ooncerning pa,rticula.r m.tt-ers in the Evidence Code.

Section g

Commissioner Keatinge 8 letter (pink) suggests that the caption should be
changed. The aomplaint made is that the caption refers only to foreign law while
the section itself relates to the eituation when any kind of cut-of-state law
cannot be determined

We have ne power to emend the caption inasmuch as the caption is not part
of the law. We can write to the private publishers, however, and suggest an
apendment of the caption that _aypéa.rs in ’_pheir publications. The private publish~
have used our captions in preparihg thelr editions of the Evidence Code.




We used the term "forelgn"” in the caption to denote all out-of-state
Juriedictions. The question 1s whether this 1is misleading--or sufficiently so
to warrant modification of the lead line. If amendment is desired, we suggest
that West and Bancroft-Whitney be reguested to change the caption as follows:

Procedure vhen fereigp out-of-state law cannot be determined.

Section X0

The comment under this section refers to Code of Civil Procedure sections
thet were added by the Cobey-Song Evidence Act as "(added in this recommenda-
tion)". The suggestion 1s made that these references be changed.

Again, since these comments are not statutes, they cannot be amended. The
most that can be done is to suggest to the private publishers that a different
explanatory phrase be substituted. The substitute phrase could be placed in
brackets to dencte that the change was made editorislly. The substitute version
could be:

"{edded in this recommendation [Chapter 299, statutes of 1965])"

Section 402

The question is whether subdivision (b) is comsistent with the law as

declared in Jackson v. Denno, 378 U.S5. 368 (1964). Subdivision (b) permits a

Judge to hear and determine the question of the admiesibility of evidence out
of the presence of the Jury; but when the question ie the admissibility of a
confession in a criminal action, subdivision (b} requires that the court hear

and determine admissibility out of the presence of the jury Af any party so

requests. The suggestion is made that Jackson v. Dennc may require all hearings
on the admissibility of a confession to be heard out of the presence of the ‘

Jury where ite voluntary nature has been challenged by the defense.

2.




It is, of course, possible that Jackson v. Denno may be relieﬁ on in the

future ag the basis for s requirement that sll preliminary hearings on confes-

‘siong be held cut of the presence of the jury. But the iesue wasn't presented b;,r
that case, and any amendment of the Evidence Code along the lines suggested wau.i.d.
have to be based on speculation as to where the Supreme Court is goilng next. K

All that the court disapproved in Jackson v. Denno was the New York practing

of submitting all disputed factusl issues on the admissibility of a confeseion :
to the jury without a preliminary determination by the judge that the confessiop
was actually voluntary. ’mé basis for the holding was the majority view (Blaclg,
Clark, Harlan, and Stewart dissented) that the criminal defendant has & constie
tuticnal right to a determination of the issue of voluntariness by a body that )
does not have, at the same time, the Job of determining the truth or faleity oﬂ,;.
the confession. It is "the defendant's constitutional right . . . to have &
fair hearing and a reliable determination on the issue of voluntariness, a
determination uninfluenced by the truth or falsity of the confession," 378 U.§,
at 376-377. The diseenters argued in favor of jJury determination of the issue,{,:
i,e., that the Constitution does not forbid jury determination of the isgsue.

There 15 some language in the opinion that suggeats that it is prejudicial
to a defendant to present the evidence on voluntariness before the jury that _ 5
mist ultimately decide guilt or innocence. But there is no indication that thg
evidence cannot be presented before the Jury if the defendant does not o‘b,ject.?
That issue was not discussed by the court, and any conclusion as to what the
answver will be when the lesue is presented would be speculation.

As & matter of fact, although existing California law seems to require a;
preliminary showing of voluntariness &8 & foundation for the admission of a .

confession (People v. Miller, 135 Cal. 69 {1901); cf. People v. Atchley, 53

Cal.2d 160, 170 {1959)), the deferdant appereutly welves his objection to lack
_3_ a




of foundation by failing to object:

Where the trial judge has reason to believe that the confession
may have been involuntary, it is his duty to inquire even in the
absence of an objection by counsel. {People v. Rodriguez, 58 Cal.
App.2d 415.) Where there is no reason for the court to suspect that
the confession was not freely gilven, and where counsel offers no
objection on that ground, the testimony is admissible. (People v.
White, 43 Cal.2d TLo; %Egp_le v. Walters, 189 Cal. App.2d 334, . )
[Pecple v. Kaminsky, 200 Cal. App.2d 300, 302 (1962).]

We know of no authority for the proposition thst the U. S. Constitution requirea
a different rule. If it is not unconstitutional to reguire the defendant to
object in order to Keep the confeseion itself from being presented to the jJury,
it does not seem unconstitutionsl to require the defendant to meke a request

in order to keep the prelimipary hearing on its admissibility out of the
presence of the jury.

We included subdivision (b) in Section 402 because we were advised that
trial judges require & preliminary showing of voluntariness as & foundation Ffor
the admission of all confessions in criminal cases. In the vast majority of
cages, this preliminary showing is undisputed. It would greatly disrupt the
trial of cases if all of these undisputed showings had to be made out of the
presence of the jury. We, therefore, drafted subdivision (b) to grant the
defendant a right to an in camera hearing on voluntariness in any case where
he wishes to serlously dispute the prosecution's showing--or in any other case
if he so desires. We contemplated that a defendant might want the Jury to
hear the evidence in some cases so that he could "try" the poliece and prosecuting
officials for their brutelity in extracting the confession and thus gain the |
sympathy of the jury.

We might amend subdivision (b) to provide that any objection to the

admissibility of & confession or admission shall be deemed to be a request to
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kold the preliminary hearing in private. We might, instead, amend it to require
the court to advise the defendant of his right to a private hearing whenever
such an objection is made.

We cannot revise the comment, for we have no procedure for doing so. The
comment is the report of the legislative committees that recommended the section
in its present form. The report has been issued, and it is not subject to

amendment a8 & statute would be.

Section 403

Justice Keus hae touched upon one of the most subtle and difficult problems
in the Evidence Code. The decision made by the Commission on the problem was
not made inadvertently; it was made after thorough consideration. The problem
involves both subdivieion {a)}{(4) and subdivision {c){1). Subdivieion {a){¥4)
will be discussed first.

Justice Kaus suggests that suthentication of oral hearsay declarations should
be treated as & competency problem, not a relevancy problem. The exsmple he
gives of the dispute as to whether the alleged statement was that of the
defendant, and therefore an admission, Or was that of a bystander, and therefore

insdmiséible hearsay, has its parallels in Fu Car Cayriers v. Traynor, 125 F.24

47 (1942) and in Boyle v. Wisemen, 11 Exch. 360, 156 Eng. Repr. 870 (1855). The

cited cases were complicated, however, by the fact that the admissions involved
were in writing snd secondary evidence of thelr content was offered.

In Ru Car Carriers v. Traynor, the plaintiff recovered a Judgment against

Mu Car for personsl injurles sustained in & collision between his car and a
truck belonging to Fu Car. At the trial, Nu Car sought to introduce a copy
of a statement allegedly signed by the plaintiff exonerating Mu Car's driver
from any responsibility for the accident. The driver testified that he saw the

defendant sign the original, and evidence of the making of the copy and its accuracy
w5m




was introduced. The trial judge excluded the copy, apparently because he
did not believe the driver's testimony that such a statement had been made
by the plaintiff. The Court of Appeals reversed, apparently

believing that the trial court should not have resolved the gquestion of the
authenticity of the original admission.

In contrast, Boyle v. Wiseman was an action for a libel originally publisheq

in a French newspaper and later in two English newspapers. The plaintiff sought
to prove the French publication by giving secondary evidence of a letter written
by the defendant to a French priest admitting the publication of the libel.
The French priest refused to give up the letter or to attend the trial. As
the plaintiff's witness began to relate the contents of the letter, the defendant
produced a document that he offered to prove was the original letter {thereby
barring secondary evidence under the best evidence rule). Plaintiff's witﬁess
sald that if the defendant's document was the original letter, it had been
altered. The trial judge ruled that at that point in the trisl the defendant
could not contest the authenticity of the original. The defendant did not do
50 later in the trial and plaintiff recovered judgment.

This decision wae reversed, the judges deciding that on the question of
the anthenticity of the original sdmission, the judge was bound to hear the
evidence on both sides and decide whether defendant's document was in fact the
original.

Professor Morgan says of these cases:

It is difficult to see how the pronouncements of Baron Parke {in

Boyle v. Wiseman] can be upheld without unwarranted interference with

the right of trial by jury. Surely if two documents were produced,

the plsintiff claiming one to be the original and the defendant the

other, the dispute must be settled by the jury. If the plaintiff has

lost his document so that he is unable to produce it, does that mske

the question of the authenticity of the defendant's document for the

Judge? If both sides grant that there was an original and one presents

& document which the other disputes, by what line of reasoning can
elther be deprived of the right to have the Jury determine whether the




presented document is the original: If the creation of the original

is in dispute, why should that dispute be put beyond the function of

the jury by the circumstance that the party can prove the content of

the original only by secondery evidence? It is submitted that there

is no policy of the law designed to protect the opponent from being

harmed by the limited capacity of a jury to value evidence or to pro-

tect him from the danger of suppression of evidence of higher quality

that justifies the courts in depriving the proponent of & Jury trial

on the issue of the existence or identity of the original. The

decision of the District of Columbia Court of Appeals should be

followed. [59 HARV. L. REV. at 490-491 (1946).]

All of the foregoing cases involved the authentication of written admissions.
But the problem with oral admissions is the seme--it is difficult to see how
the judge can treat the authentication of such statements as a question of
competency without unduly interfering with the right of trial by jury. Moreover,
it is difficult to see why eny distinction should be made between authenticating
writings (subdivision (a)(3)) and authenticating oral statements (subdivision
{(a)(4)). BSuppose these cases:

P and D collide at an intersection. P later sues D and offers in evidence
a statement purportedly written by D stating that D was driving too fast and wae
intoxicated. P's witness, W, testifies that he saw D write the statement; but
D denies making the statement. The questiocn is whether P should be able to
present the statement to the Jury upon the basis of W's testimony or whether
the judge shduld finally decide whether D made the statement. Should the Judge,
because he believes D's denial, be able to prevent the statement from being
presented to the jury? Subdivision (a)(3) and ocur rules relating to authentica-
tion of documents indicate that the judge should admit the statement on the basis
of W's testimony and should permit the parties to contest its authenticity before
the jury. OSuppose, however, that the judge believes W's testimony and lets
the statement in. D wants to present evidence that he did not make the statemeﬂ;r

and to have the jury instructed to disregard the statement if it finds he did not
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make 1t. If the question 1s trested as one of competency, Section 405 (b)}(2)
rrohibits the judge from giving any such instruetion. This, we submit, is
unjust; and D should not be foreclosed by the judge's decision on admissibliity
from contesting the authenticity of the writing before the Jury.

Suppose a similar case: P and D collide at an intersection. P seeks to
prove that at a later time D said to W that D wae intoxicated. D objects on
the ground that he never made the statement and that W's testimony is false.
Again, should the judge have the power to resolve W's credibility and keep
the alleged statement from the jury? Or, should the Jjudge finally decide that
the admission is authentic, admit the statement, and preclude a contest over
its authenticity before the jury. Again, we submit that this is too great an
interference with the right of trial by jury.

The foregoing cases are fairly simple and present the basic issue: should
there be a different standard for the authentication of oral hearsay statements
or even for all hearsay statements than there is for the authentication of
writings generally? We submit that there is no justification for the creation
of two differing authentication rules--especially if the difference is to be
based merely on the form of the statement, whether it is oral or in writing.

Justice Kaus's examples present a slightly more difficult problem, but
the problem is the same nonetheless--it is the problem of authentication.

Suppose after the intersection accident between P and D, P offers a letter
allegedly signed by D admitting that D was intoxicated. D claims the letter
is & forgery and thet X actually wrote the letter. [In principle, this 1s the
example in Justice Kaus's letter.] The question then is whether P should be
able to get a jury determination of the authenticity of the letter or whether

the judge should finally resolve the question of authenticity. Again, we think




that this is the sort of gquestion the Jury should resclve. P should not be
precluded from presenting his case to the Jury, nor should D be prevented
from contesting the issue of authenticity before the Jury.

Suppose, then, that the admission in the preceding example was oral sand
that P's witness, W, claims that D mede the statement while D claims that X
made the statement. The question is clearly one of relevancy, for the fact
that X was drunk is irrelevant. The statement is relevant only if D in fact
made the statement. Here, authenticity should again be determined under the
403 standard.

The only difference between the preceding example and Justice Kaus's
example is that D's statement above describes his own conduct while D's statement
in Justice Kaus's example describes his agent's conduct. But the problem is
gtill one of authenticity.

The difficulty arises because of the theory under which admissions are
admitted. Admissions are not admitted becsuse they are considered relisble.
On the contrary, the fact that they are self-serving whenp made is irrelevant.
"But when offered against the party they have . . . the same logical status as

a witness' self-contradiction. Just as a witness' testimony is discredited

vhen it appears that on some other occasion he has made a statement inconsistent
with that testimony, sc also the party-opponent is discredited when it appears
that on some other occasion he has made a statement inconsistent with his

present claim against him." 4 WIGMORE, EVIDENCE § 1048, p. 3. Thus, the
relevancy of an admission--its discredit to the party--is derived from the

fact that i1t was the party who made the statement. Where the statement relates
to the party's own conduct, as in the examples above, this is clear. A stranger's

admission of intoxication is lrrelevant to D's 1liability; but D'e admission of
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intoxication 1s. Hence, these statements are admitted upon the normal
authentication showing--sufficient evidence to sustain a finding that the
alleged party made the statement.

When the statement is such as that described in Judge Kaus's letter--
describing the observed conduct of D's agent--the problem becomes complex
because the statement now is relevant both because D mede the statement and
because 1ts subject matter is such that it would be relevant even if X made it.
But its relevancy from the latter standpoint is not the reason the statement is
admissible--it is inadmissible hearsay even though relevant if ¥ made the state-
ment. Thus, we are confronted with the familiar situation where the evidence
has a dual relevancy and where it is admissible for one purpose but inadmissible
for the other. Hence, a limiting instruction must be given. P is entitled to
have the jury determine whether D has admitted liability; but D is entitled to
have any statement made by X kept from the jury. The only way to soclve the
dilemma is to let the evidence in and instruct the Jury in accordance with
subdivision {c).

Is the analysls any different if the dying declaration excepticon is con-
sidered? Suppose this case:

P sues D for the wrongful death of X who was killed by a hit-run driver.

P calls witness W-1 who is willing to testify that while X was dying {that X
inew he was dying is conceded by all parties) he stated that D's car, with D
driving, struck him. D produces witness W-2 who testifies that he was at the
scene slightly before W-1 arrived, that he remained in attendance until X died,
and that X made no statement of any sort concerning the cause of his death.

P alsc shows some evidence of W-2's bias in favor of D. Should the Judge with-

hold the dying declaration from the jury unless he is persuaded that X made the
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statement? We submit that the judge should admit the statement and let the
Jury determine whether X made it or not. The jury is not going to consider
it if P's evidence going to W-2's credibility persuades them that X never made
such a statement. TIf the judge lets the evidence in because he believes P's
witnesses; we submit that D should be &ble to contest the authenticity issue
before the jury.

In the example provided by Justice Kaus, the problem becomes complex
because there is a dispute as to who made the statement. Again, we think this
problem should be solved by the limiting instruction. We do not believe that
the authentication problem should be thrown into Section 405 instead of Section
403 whenever oral hearssy is involved.

As said before, the Commission thoroughly considered this problem when the
Evidence Code was 1n preparation, and the solution arrived at is one upon which
reasonable minds can differ (as is obvious from Justice XKaus's letter). Even
Professor Morgan is not consistent: in the passage quoted above he chastised
the English court for teking from the jury the question of the authenticity of
8 written sdmission; yet in other writings he has advocated the view that the
Judge, not the jury, should decide the guestion of the authenticity of an
alleged admission. We believe, however, that the solution we have is correct.
There may be difficult problems of application when a particular statement has
duel relevancy; but any other rule would prevent a party with sufficient evidence

to obtaln a jury verdict in his favor from presenting that evidence to the jury
nerely because the judge does not believe the evidence.

Section 413

Commissgioner Keatinge*s letter points out that Griffin v. California,

14 L.ed.2d 106 {1965), held that it is unconstituticnal to comment cn &
defendant's failure or refusal to explain the evidence against him when such
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failure or refusal is based on the exercise of his Fifth Amendment right
to refuse to testify against himself.
Section 413 does not reflect the qualification that Griffin imposed
on its provisions. However, the section does not purport to deal with the
privilege against self incrimination or the incidents of that privilege--
it merely declares a general rule that is, of course, subject to any
limitations imposed by the constitutions of this state and the United States.
It would be possible to amend the section to declare that its provisisons
are iﬁapplicable whenever a constitutional privilege is invoked. But that
course of action would seem to anticipate a decision that the Supreme Court
declined to make in the Griffin case. The majority opinion concludes with
a footnote reading as follows:
We regerve decision on whether an accused can require, as
in Bruno v. United States, 308 U,S. 2B7, that the jury be
instructed that his silence must be disregarded.
Section 413 provides that thertrier of fact, in determining what inferences
may be drawn from the evidence in the case, may consider the party's failure
to explain or @eny such evidence when he would be in g position to do so.
To amend Section 413 would seem to deny the trier of fact the right to do
50, while the Supreme Court merely held that comment is prohibited.
Constitutional limitations on statutory rules of evidence are inherent
and need not be expressed. We do not think that it is feasible to attempt
to keep the Code abreast of the latest decisions erecting new constitutional
barriers to the admission of evidence. The Commission so concluded, also,
when it abandomed its effort to state the particularities of the privilege
against self-incrimination. We think the same decision should be made here.
We believe that Section 412 (party having power to produce better
evidence) and Secfion 413 (party's fallure to explain or deny evidence against
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him) represent sound policy and should be given application to the full
extent constitutionally permissible., Section 3 of the Evidence Code provides:
3. If any provision or clause of this code or application
thereof to any person or circumstances is held invalid, such
invalidity shall not affect other provisions or applications of
the code which can be given effect without the invalid provision
or spplication, and to this end the provisions of this code are
declared to be severable,
We do not believe any amendment of the Evidence Code is necessary in view
of Section 3 of the Evidence Code, Sections 412 and 413, like the other
provisions of the Evidence Code, are subject to any constitutional principles
heretofore or hereafter declared by the California or the United States
Supreme Courts. Nevertheless, if some amendment of the Evidence Code is
believed necessary, we susgest that a new Jection 414 be added to the
Evidence Code to read:
41k. Instructions given and comments made pursuant to
Section 412 or 413 are subject to any limitations provided
by the Constitution of the United States or the State of
Californisa. ‘ .
Comment. Section 414 recognizes that the Constitution
of the United States or the State of Californias mey impose
limitations on the types of instructions that may be given
and the comments that may be made under Sectiosns 412 and 413.
See Griffin v. California, 14 L.ed.2d 105 (1965)(unconstitutional
to comment on a criminal defendant's failure or refusal to
explain the evidence against him when such failure or refusal
is based on the exercise of his Fifth Amendment right to refuse
to testify egainst himself).
We see no need to place this matter on the special call for the 1966
budget session. Everyone is aware of the Griffin case. We will, however,
write to West Publishing Company and to Bancroft-Whitney Publishing Company

and suggest that the Griffin case be noted under Sections 412 and 413,
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Section 776

You will recall that attorneys for certain railroads pointed out a
change in the law that Section 775 makes insofar as employer-employee
litigation is concerned. Existing law permits an employer whose employee
is called under Section 2055 to cross-examine that employee. Section 776
requires the employer to examine the employee as if under redirect examination
unless, under Section 767, the court finds that special circumstances require
that the employer be permitted to cross-examine.

The railroads would like to restore the existing rule in cases where an
exployee is suing an employer and the party-employee calls a fellow-employee
for examination under Section 776. Language that would accomplish this is:

(b) A witness examined by a perty under this section nay
be cross-examined by all other parties to the aection in such order
ag the court dirscts; but the witness may be examined only as if
under radirect examination by:

(1) 1In the case of a witness who is a party, his own counsel
and counsel for a party who is nol adverse to the witness.

(2) In the case of a witness who is not a party, counsel for
the party with whom the witness is identified and counsel for a party
who is not adverse to the party with whom the witness is jidentified.
The limitations in this paragraph do not apply when the party who
called the witness for examination under this section is also a
person identified with the seme party with whom the witness is
identified, or the personal representative, heir, successor, or
assignee of such s person.

Privileges
Exhibit IV is a letter that was forwarded to the Commission by Senator
Cobey. The letter was presented to the Commission near the end of the 1955
legislative session, and the Commission asked to see it again when possible
amendments to be made at the 1955 special session were to be considered.
The letter suggests a new privilege for social workers involved in

adoption proceedings.
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Section 1201

Lawrence Bakey pointed out that the present wording of Section 1201
is not entirely clear. The version of the section that appeared in the
tentative recommendation was much clearer. The question is whether the
section should be amended to conform to its previsus version. The amendment
would be as follows:

1201, A statement within the scope of an exception to the
hearsay rule is not inadmissible on the ground that the evidence
of such statement is hearsay evidence if the hearsay evidence of

such statement consists of one or more statements each of which
meets the requirements of an exception to the hearsay rule.

Presumptions

Conversations with a variety of persons indicate that there is
considerable concern over the status of res ipsa loquitur under the ney
Evidence Code. We have attached an extract from Memorandum 64-29 (on green)
that analyzes the doctrine as i exisﬁg under present California law.

That memorandum points out that the doctrine meets the definition of
a presumption under Section 500, for if the facts giving rise to the doctrine
are found, the jury is instructed that it must find negligence unless the
defendant comes forward with somathing,

The memorandum concludes, too, that under existing law the doctrine is
a presumption that does not affect the burden of proof, but does affect the
burden of producing evidence. The defendant does not need ts rersuade the
Jury of his carefulness. The Jury is told that the defendant is entitled to
a verdict if his proof balances the inferences arising from the plaintifi's
evidence, but the plaintiff is entitled to a verdict if the inferences arising

from his evidence preponderate in convincing force.
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Because of the uncertainty concerning the status of the doctrine under
the Evidence Code, the Commission should consider whether the doctrine should
be codified as a presumption, If the Commission concludes that res ipsa
leguitur should be codified, it must then decide whether to classify it as
& presumption affecting the burden of producing evidence (as it appears
to be under existing law) or as a presumption affecting the burden of proof.

In resolving the classification problem, the Commission should considef
whether there is any policy to be served in weighting the scales of justice
on the side of the plaintiff in this kind of case. Of course, public policy
is in favor of campensating persons injured by the negligence of another;
but that policy cannot be considered for it assumes the existence of the
very fact in issue in the lav suit--whether the defendant was negligent and
responsible for the injury. But does the presumption serve also to enhance
the protection the law provides for the patient while he is under anesthesia?
The law places upon a bailee the burden of proving that goods lost or
demaged while in his custody were lost or damaged without negligenece on his
part. Do the considerations thal warrant the placement of the burden of
proof on the defendant in bailor-bailee cases warrant g similaer placement
of the burden of proof in res ipse loquitur cases?

The guestion is & difficult one, and various jurisdictions have come
to different conclusions upon it. Some hold that res ipsa shifts the
burden of proof; others, like California, hold that it does not. BSee Weiss

v. Axler, 328 P.2d 88 (Colo. 1958); anno. 92 A.L.R. 653.

Amendment of Code in 1966

If the Commission decides that the Code should be amended in the light
of the suggestions made, it should then decide whether the amendments are of
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sufficient gravity to warrant their consideration at a special session of
the Legislature in 1966, The Code will teke effect on Januery 1, 1967, and
the effect of postponing any proposed amendments to the general session of
1967 will be that the Code will exist in unamended form for approximately
9 months. Placing the Evidence Code on the call for s special session,
therefore, will be for the purpose of avoiding application of the Ewvidence
Code in its unamended form for that 9-month period. The policy question,
then, is whether this 9-month delay is so serious as to warrant the placing
of the Evidence Code on the special session call and cpening it up for
amendments which may be proposed by everyone, not merely the Commission.

One problem in attempting to identify defects in the Code has been
that interested persons and organizations are only now beginning to examine
the code to determine whether defects exist. A copy of the new code was
sent to each person on our mailing list for this topic with a request that
they advise us of any defects. No response has been received as a result
of thig request.

The law enforcement attorneys and the county counsels, meeting at the
time of the Bar Convention, appointed committees to review the code from
the standpoint of its application to eriminal actions and to civil actions,
We mentioned to them that we would like to be advised of any defects that
have been discovered and were advised that it will be some time before the
conmittees will have completed their study.

The Conference of Judges and the State Bar Committee on REvidence have
not, so far as we are aware, identified any defects. At least, they have
not notified us of any defects in the new code although we have requested

them to do so.
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On the other hand, there is considergble comcern smong some groups
concerning particular provisions of the Evidence Code. For exemple,
& representative of the insurance industry expressed considerable concern
ebout the repeal of the Dead Man Statute, but he did not oppose the
enactment of the Evidence Code nor raise this objection at the 1965 session
because he was persuaded that the Evidence Code was a generally desirable
enactment. Whether he would attempt to secure inclusion of a Dead Men
Statute in the code If it were put on the special call is not clear. Others
have expressed concern about some of the hearsay exceptions. Gensrally,
we feel that they will be satisfied with the code if they have an opportunity
to see it work in practice.

Respectfully submitted,

Joseph B, Harvey
Assistant Executive Secretary
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LAW OFFICES OF

KEATINGE & STERLING
SUITE 120 ROWAN BUILDING
435 SOUTH SPRING STREET
LOS ANGELES, CALIFORNIA SO0I3

B268-624! AREA CODE 213

September 27, 1965

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford, California

Dear John:

In your memorandum of September 2, 1965, you
asked that we comment on any matters called to our
attention during the Conference of Judges regarding
the Bvidence Code which might require change or
correction. I pass along thé following comments for
your consideration: '

1. §311. Procedure when foreign law cannot
be determined - This caption should be changed, as it

insufficiently indicates that the procedure provided
in §311 can be used when sister state law or that of a
public entity in a sister state cannot be determined.

2. §320. Prower of court to requlate ordex
of proof - The comment under this section makes reference
to certain code sections in the Code of Civil Procedure
as "{added in this recommendation)"; this wording is
obviously incorrect and should be changed.

3. $§402(p) - A serious question was raised
by several of the judges present that §402(b)} as presently
worded may not comply with Jackson v. Denno; in other
words, it was their position that in a criminal action
the court must hear and determine the question of the
admissibility of a confession out of the presence and
hearing of the jury in every case where its free and
voluntary nature has been challenged by the defense.
At the very least, it seems to me that the comment should
be strengthened to indicate that cocunsel for the
defendant should be advised of the defendant's rxrights -
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in this connection out of the presence of the jury so
that he may make, if he so wishes, an affirmative elec~
tion to waive what the Supreme Court believes to be a
congtitutional right; in light of Jackson v. Denno, I
think there is serious doubt whether or not it is
incumbent upon counsel for the defendant to make the
request or that his failure to make the reguest will
opérate as a waiver sufficient to satisfy the con-
stitutional requirement.

4. $§413 -~ This section as presently worded
is, of course, unconstitutional in view of the Supreme
Court decision in the Griffin case. Judge Dozier feels
that comment upon the whole case is still in order undexr
Griffin, and cites in support thereof the recent DCA
case of DeLeon (I do not havé the citation). I am not
at all sure even this type of comment is any longer
permissible under Griffin, but I think the matter should
have immediate study.

With very best personal regards, I remain

-:.i—/’! it

Richard H. Keatinge

RHX:Lbj

cc: Mr. John R. McDonough
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Professcr John R. MoDonough
California law Revision Commisgion
School of law

Stanford University

Stanford, California

Dear John:

Responding to your kind invitation for com-
ments on the Evidence Ccde, here are two eriticisms
which I belleve ares valid. Both deal with “prelim-
inery determinations,” sections 400-406.,

The first 1s this: I canmot find & good
reaszon for the provision in section 403 (o) (i) to
e effect that on request the Judge must inatruct

the jury to determine whether the preliminary fact
exists and to disregard the evidence unless they find
that 1t axists. Wwhils there wey be situations wherse
it 1z desiradble to instruct ssparataly with respect
to preliminary facts, offhand I cannot think of a case
where thae same objactive 15 not achisved either by the
court’s instructions on the sudstantive law or just
plain common senss. (The only excsption to thia
rather aweseping statement might be in a situation
under section 403 (8) (2) such as where there Ray

be doubt et the end of a witneas® tastimony, whether
or not he is speaking froe personal knowledge or
basing what he says on hearsay.)

Take the classical example, mentioned in
your discussion, of the contrect Lllegedly negotiated
for D by D's alleged agent, A. Eere whatsver contract
A might have made, the Jury caanot find sgainst D in
the action unless they find the preliminary fact of
ageney to be proved; conversely, even if they find
that A was D's agent, they cammot hold D unless they
find that A did {n fact negotiate it, Obviously the
court will have tc tell them exactly that in its in-
structions on the substantive law. Additional
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charges to disregard the evidence of agency unlieas
they find that there was & oontrmct and to disregard
the avidence &s %o the asaking of the contract unless
they find there was agency, can only confuse,

O take the authesnticity of a writing: stay-
ing in the contragt field, assume that P produces an
order for goods and hasg evidence sufficient to sustain
A finding that D signad 1t. D produces evidence that
the signaturs 13 a forgary. Assuwing that there is no
other basls for holding D to the sontract, here again
the instructions on the substantive law will cover the
evidentiary point. The court will simply tell the Jury
that if D signed the order he 12 hound to ths deal and
that if he 4did not, he wins the lawsult. Why tell them
to disregard ths writing?

Aspume o situation under 403 (8) {4)t the
issue is the state of mind of X. There is evidence
that X said: *I am scared of ¥." Thore is also
evidance to the offset that the statement was made by
Z, not by X. ¥hy 318 it necesasry to tall the Jury to
diaregurd the statsment il they find it wes nade by Z?
If they have enough s&nze %o be on & Jury, they have
snough sense to realize’ thut ordinnmrily if Z says that
he is soared of ¥, this statement throws no light on
Y's ntate of aind. (0f gourse if the Tact thet Z
fears ¥ should, by any chance, & probetive of ¥'s
state of mind -~ ae might be the cese, for exsmple, 1f
the alleged Fear waa aussd by an attack by Yon &
and X ~ it should ro: he disregarded at all.)

Az I salé before 1 can conosive of Bpacisl

instructions being usaful in n casze under 403 {(a) (2).
I have nesn witnessaes get on ths sitand, purportedly
teatifylng to their own cheervatione. After a
thorough going-over on orcss-exapinetion it appears
pretty obvlous that the witness himsaslf cbserved very
1ittle and got =most of his information frow others.
On redirect counsel mansges to rehabilitate him & bit.

- When he leaves the stend he leaves a distinet im-

: pression that he saw & littie bit less than he descri-
bed on direct and redirect and perhaps a iittle bit
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more than his anavers on cross-examination imply.
Here I can sse &n ococasion for the sourt instructing
the Jjury that they must disregard everything the
witness said unless he persontlly observed it, be- _
eause, of course, even the hearsay is probative, dut
not admissible.

To sum 1t all up: There are snough cases
whioh sre reversed besauss of an srronecus imstruction
to whioch, as & metter of faot, ths Jjury naver paid the
slightest attention. It seems to de rather foolish to
force trisl courts to zive additicnal instructions
which, in truth, are nothing but instructiona on sub-
stantive law statad in evidentlary language.

My next eriticisw is »ule 403 (a} (4) itself,
I believe that it is too Lroad, that in most situations
the identity of & hesrsay declarant is a prelimimery
fact which should be determined by the Judge under
section 405 and that the Commission was uisled by ths
exsaple it cites to prove its theory.

Pnis exapple invsived the so-called "state
of mind® exception to the hearsay ruie. Hare, of
course, 1f it ia the staks of wind of X that is in
issue, the relevance of the declaration does depend,
in most cases at ladst, ou the identily of the de~
clarant. If you are trying to prove that Joe loves
Sue, it sheds no light on the 1lssve il 16 sas Bill
who declared his affectiomn,

But when you deal with other exceptions to
the hearsgy rule, the identity of the deslarant
usually doesz not inveive a rslsvancy problem,

Take an exmkmple:r X, D's chauffeur, h&s an
intersection sollizlon with P which is waitched by D
and A from the sidewnlk., Sometime after the accident
D and A& walk 2way from the intersection and W testi-
fies that he heard D zay: "That fool X ran the red
light." D maintaing that it was A who made that
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statement. Here the evidence is relevant whoever
aade the statement but, absent same other exception
0 the hearsay rule, admsissible only if the declar-
ant was D, The gquestion of adnissibiliity is one of
legal competency onmly.

Toka an exaxple undsr section 1242: The
prosecution olaims that D shot both X and Y. After
wmmmmxm-mmnmnmr
enly superficislly, one of the two, but the issue
is which one, tells the police that D was the as~-
aailant. Assuming that 1t is satisfactorily proved
that X was "under & sense of immediate impending
death® but Y was nod, the admissiblility of the
declaration deperds on the identity of the declar-
ant, but 4% is prodasive whoever made it., Further-
more, if the admissidility ia deterwmined by the Jury,
they will hear the evidence which raises & Jackson V.

Denno problem.

It is easy to multiply examples and I resist
the temptation. After all my criticism has no
validity unless it was the intention of the Commission
to have the jury decide preliminary questions involve
ing relevancy and the judge those invelving legal
sompetency. Absent constitutional problems, there is
no absolutely compelling reason why &t least scme pre-
liminary questions involving compatency should not be
decided by the Jury. UWo do thig today - ina modified
fashion - in the case of sonfessions, dy declara-
tions and even spontarmecus exclamationa. (Fsople v,
%uun, 136 Cal. App. 24 880.) However, I do belleve

t was the intention of the Comsission to coufine
the jury to preliminery guestions involving relevancy.
is is mede clear te me by the official comment follow-
ing section 403. wWhat I am pointing out therefore 1s
not so much & miatake in policy, as an inconsistency.
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It waz good sseing you again at Sacremento.
Please oome and see me if you are down here.
Sincerely,

.

ONEK/gve

ea: Professor John H. DeMoully
: Stanford University
Stanford, California

Joseph A, Ball

Attorney at law

120 linden Avenue

long Beach, California 90802

Herman P, 3elvin

Attorney at law

523 West Sixth Strest

Los Angeles, California GOCl4

Richaxd H, Keatinge

Attorney at law

4556 South Spring Strest

1os Angeles, Cxliiforniz 90013
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Section ob6,

We have several times indicated that we would submit a report to you on
the doctrine of res ipsa loguitur. We have classified the doctrine as a
presumption affecting the burden of producing avidence because this ig how
the Czlifornia courts have classified it. |

First, is the doctrine of rag ivss loguitur a nresummiion as defiged

in Section 6007 A& presumption is a rule of law which requires the presumed

fact to be assumed when ancther faci or groups of Tactis is proved or cther-

wise established in the action. In Burr v. Sheruin . illiiams Company , Ly

Cal.2d 682, 268 Pac.2¢ 1041 (1954), the Supreme Cour: held:

A fev decisions bave eriticized instructions to the effect that res

ipsa logquitur imposes & mardatory burden wpon the defendant to rebut

the inference of negligence end have apparently proceeded on the theory
that the doctripe creates an inference which iz enougin 1o aveid & nomsuit
but which the trier of fact way accept or reject as it sees fit, even
though the defendant offers no evidence, . . . This view, whieh is
inconsistent with most of tae Californis decisions, 1is very difficudt

to apply, and there are substautial reasons v.yy - e should hold that in
every type of res ipsa loguitur case the defeniant snould have the
burden of meeting the inference of negligence.

-

* T % * 4 *
It is cur conclusion that in all res ipss loguitwr situastions

the defendant must present evidence sufficient to meet or balance the

inference of negiigence, and that the jurors should be instructed that,

if the defendant fails to do zc¢, they should find for the plaintiff.

(42 Cal.2d at 690-6G1. )

Thus, under the holding of the Burr case, the finding of the facts
giving rise to the res ipsa loguitur doetrine reguires the jury to find the
defendant negligent unless he comes Fforward with scie contrary evidence. The
trier of fact is not permitied to accept or reject ths inference of negligence
as 1t sees £it vhen the defendant offer: no evidence. Therefore, res ipsae
loguitur is, in the words of Bection 600, a rule of lav vhich requires the
defendant to be found negligent when the facts giving rise to the dcetrine
are found or otherwise established in the action. 7The doctrine of res

ipse loquitur, therefore, is a rule of law that is described by Sectiom 600

as a presumption. e



+hat kind of preswmption is it It 4is clear from the holdings in

the Durr case and others such as ilardin v. San Jose City Lines, Ine., 4l

Cel.2d b32, 260 P.2d 63 (1953), tuat the doctrine of res ipss loguitur
does not shift the burden of proof to the defendant to prove that he was not
negligent. In this respect, the docirine differs firom the presumption of
the negligence of a bailee. The presumption, then,; is not a presumption
affectiing the burden of proof as described in Secticn 605.

In the Hardin case the cowrt said thet the docivire "(oes not mean
that the burden of proof shifts from plaintiff to defendsnt., The defendant
has merely the burden of going forvard with the evidence, that is, the
burden of producing evidence sufficient to meet the inference of negiigence
by ofrsetting or balancing it." bl Cal:2d at 437. This looks superficially
lite a Traynor presumption, which .e have pot described in owr statutes.
RAorever, it must be remembered that "the doctrine, of course, does nct
apuly at all tml;ss it appears thal there is & probability of negligence . . . M
42 cal.2d st 691. Hence, there is always an inference of negligence as f
well as the presumption. If the presumption is treated as a Thayer presunp-
tion--a preswmption affecting the burdenm of producing evidence--the presumption
totally disappears if the defendant produces any evicle;:tce cf his lack of
negligence. The case is then resolved upon the inferences remaining.
80 far as tﬁe Jinferences are concerned, the defendant is entitled to a
verdict if his proof balances the inferences arising from the plaintiff's
proaf. The plaintiff is entitled to & verdict If the inferences arising
from his preof preponderate in con'\.;incing force. Tuls is vhat the jury is
instructed under the Hardin ‘and Burr Gecisions. Therefore, the doctrine

of res ipea loguitur fits precisely ouwr d_efinition of & presunmpticn affacting

-
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the burden of producing evidence.
1f res ipss loguitur iy e presumption, why do the Californis courts
Mg it ils an inferance? Despite the fact ithat the doetrine of

rec ipsa loquitur requires the jury to find the defendant negligant,

decpite the fact that the Code of Civil Procedure defines an MW as
"a Geduction which the reason of the jury makes from the facts proved,
without an express direction of lav to that effect”, the Califcrnia courts
persist in .characterizing tho doctrine of res‘:l.paa logquitur as an inference,
not a presumption. Hexdin v, San José City Lines, Ine., 41 Cal.2d h32,

436 {1953). The characterization, of course, is exactly contrary to the
code a&rmtm. The reascn for tie characterization flovs from the
cdirm:l.a doctrine that a presunmption 18 evidence. Because of this

..rine, prasmtions and inferences ire treated differently when the party
against whcu the presumpticn or inferetive is opersacing moves for a dirscted
verdict or & julgment notwithstanding the verdict. Under Californis law,
if the plaintiff reiias o an inference, the defendant’s evidence ia revieved
oo tie defenfant's motion for a directed vemct, and if the defendant's '

" svidence 1s sufficiently strong, the defendant may ve granted a directed

verdict. On the other hand, where the plaintiff is relying on & presumption
instead of an inference, the dafendant!s evidence can never Aiepell the
presumption, and s directed verdict far the defendant is improper. A directed
verdict for the defendant would be proper only if the &tiﬂ'_’ evidence
tended to digpell the presumption. Professor Chadbourn discusses these
matiera at pages 23-34 of his study. A grapbic il:lustmtion of the principles
axpounded by Professor Chadbourn 1is found 1n Lecnard ‘v. Jatsonville

Commmity Hospital, U7 Cal.2d 509, 305 P.2d 36 (1956). A clemp was left

—3“
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in plaintiff's abdomen during an cperation. Defendant E assisted in the

operstion. At the close of the plaintiff's case a nonsult vas granted as
to . The Supreme Court held that the doctrine of res ipsa loguitwr
applied, but the doctrine was dispeiled as & matter of lav by the testimony
of ihe witnesses called by the plaintiff under Code of Civil Procedure
Sectlon 2055. For purposes of the motion, these uviinesses vere regarded

as tae defendant's witnesses, The Supreme Cowrt said:

i .
Cases involving the use of evidence ed under section 2055
to dispel a ion must be diatid shed from those involving
infere " %sm, 1t miy be said that a presumption
I%uantterorm:mym;mtmmnm
irrecencilable with it 1a proved by tle uncontradicted testimony

of the re, onitorow;amnt 8. . . .
Mmﬁ% general rule that e M_Ié-%ﬂle
to a plaintiff cannot be so dispelled by the testimony of a
defendant given pursuant to section 2055 because a defendant
- called under that section is not treuted as the plaintiff's
itmess. . . . On the other hand, as we have 3cen, an erence
can be dispelled as a matter of law by evidence produc
either party. [47 Cal.2d at 517-518.]

If rue ipsa’ Loguitur is rezarded as a Thayer pr;:aumption, the
result of the Lecnard case 'u'ill not e changed. The testimony of the w:l.tno'n;iq
called under 2055 édhtranr 1':'0' the i:resimsﬂ FTaet would ceuse the. presuption
to Gisappear completely frem the case. All that would be left would be\th'a
inference of negligence srising frcn res ipsa ::Loquitm- and the oppossing
tectimony of the defendants., The court, then, would resclve the case exactly
as if inferences only vere involved, Thi:'s,' the' cowrt would resolve the case
&xactly as it 4id in the M‘wae.

Professor Chadbouwrn points out in his study the distinction between
inferences and presumptions that the California couris have devaloped for
purposes of ruling on & motion far a directed verdict or nonswit by the party
against vhom the presumption or inference eﬁerates is irraticnal a.nﬂ ahould be

e
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abapdened. Professor Chadbowrn states that the Thayer theory of presusptions
would remove this irrational differemce. We comeur. e believe we have
elininated the irrational aspects of California presumption lav. We believe,

too, that the classification of res ipsa loquitur as a Thayer Wesunption will
continue existing California law in effect without change.’
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YEalrrpank B IE S o - ik

April 9, 1965

Senator Cobey
Btats Senpte Building
Sacrementd, Californis

2agr Benator Cobey:

1 have just had an opportunity to examine your
Ganate B1ll MOo. 110 to sstablish. an Bvidence Code. I am ,,
“hief lLegal Counsel for the Children's Home Society &2 ~
“3lifornis and an & member of the Board of Trustwsa of the
Catholic Welfare Buresuv of the Archdiocess of Los Angeles.

oth organizations are social welfare agsncies
Iizensed by the State Department of Social Welfarw. The
<hildren‘s Home Socisty, &8 you nc doubt know, is primarily
wgaged in the fileld of adoption. The Catholic Welfare
fpoeau is a gerersl cusswork agency which has been licensed
%0 place refugee children from forsign countries,

Over ths years we hgve Deen pressnted, Oh NUMAYOUS
oocasions, with the satter of confidentislity of the !:gl
of sggidl work sgencies and particularly in regard to prion

Civil Onde, Secticn 226a provides thet all Superier
Jgart hearings in adoption procesdings shall be held ia pri-
ﬁh' and the court shall exclude xll persons, sxcspt the
fficgrs of the court, the parties, their witnesses, counsel,
=k centatives of the agents present to perfors their
officisl duties under the iaws governing adoptions.

Civil Code, Section 227 resds in part:

*The petition, relinquishment, agresmsnt, order
and any power of attorney and deposition must be
£iled in the office of the County Clerk and shall
not be opan to inspection by any other than the
partiss to the action and thair attorneys and the
Btatas Departmeat of Sccisl Welfare, except upon the
authority of the Judge of the Bupericr Court.”
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In diecuaning this sectlion in the case of m‘ﬂ—‘-‘
18% Cal. App. Ind 741, the District Court o
w mizi.%g “ui that the Isgislature had axpresess s 7428
State policy that the statutory clotura of sdoption files is
BAVEr to DB broken suv: in eXCeptionsl cirs o wsistras for good
@ase approachuing the ascessitous.

The reasoning behind fection 117 rppiies equally to
the adoption files in the hends of s iicemsed social work agency
and also to other communications made to social workers.

¥We have never felt eatisfied that the law pPropexly pro-
tected the informetion contained in socizl work files or in the
ninds of socisal workers. —

. The purpose of this letter is toc inquire whether theie
bas besn any consideratiom given in the proposed Evidence Code to
the creation of n properiy defined Friviiege for eccial workers or
o &t least for adoptior workers. If thers has been any discussion
¢a this suhject, 1 would appreciste copies of the nQ « If thare
has been none, I think it ie & matter that shouid be scussed.

Thank you for vour attention.

Very truly yours,

NSO PRANE J. RANNE, JR.




